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HOUSE BI LL 3020

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By Representatives Cooper, Rockefel |l er, Kagi, Sullivan, Chase,
Si npson, G, Sinpson, D., Lantz, Dickerson, Lovick and Upthegrove

Read first time 01/26/2004. Referred to Committee on Fisheries,
Ecol ogy & Parks.

AN ACT Relating to oil spill managenent; anendi ng RCW 88. 40. 025,
88.46. 010, 90.56.010, 88.46.160, and 90.56.210; and adding a new
section to chapter 88.46 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 88.40.025 and 1991 c¢ 200 s 704 are each anended to
read as foll ows:

An onshore or offshore facility shall denonstrate financial
responsibility in an anount determ ned by the departnent as necessary
to conpensate the state and affected counties and cities for damages
that m ght occur during a reasonable worst case spill of oil fromthat
facility into the navigable waters of the state. The departnent shal
consi der such matters as the amount of oil that could be spilled into
the navigable waters from the facility, the cost of cleaning up the

spilled oil, the frequency of operations at the facility, the damages
that could result fromthe spill and the commercial availability and
affordability of financial responsibility. This section shall not

apply to an onshore or offshore facility owned or operated by the
federal governnent or by the state or | ocal governnent. The depart nent
shal|l adopt rules to inplenent this section by January 1, 2007.
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Sec. 2. RCW88.46.010 and 2000 ¢ 69 s 1 are each anmended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Best achievable protection” nmeans the highest |[|evel of
protection that can be achi eved through the use of the best achievable
technology and those staffing |levels, training procedures, and
operational methods that provide the greatest degree of protection
achievable. The director's determ nation of best achi evable protection
shall be guided by the critical need to protect the state's natura
resources and waters, while considering (a) the additional protection
provided by the neasures; (b) the technol ogical achievability of the
measures; and (c) the cost of the neasures.

(2) "Best achievabl e technol ogy" neans the technol ogy that provides
the greatest degree of protection taking into consideration (a)
processes that are being devel oped, or could feasibly be devel oped,
gi ven overall reasonabl e expenditures on research and devel opnent, and
(b) processes that are currently in use. |In determning what is best
achi evabl e technol ogy, the director shall consider the effectiveness,
engi neering feasibility, and commercial availability of the technol ogy.

(3) "Cargo vessel" neans a self-propelled ship in commerce, other
than a tank vessel or a passenger vessel, of three hundred or nore
gross tons, including but not limted to, comercial fish processing
vessel s and freighters.

(4) "Bul k™ means material that is stored or transported in a | oose,
unpackaged |iquid, powder, or granular form capable of being conveyed
by a pipe, bucket, chute, or belt system

(5) "Covered vessel" neans a tank vessel, cargo vessel, or
passenger vessel.

(6) "Departnment” neans the departnent of ecol ogy.

(7) "Director” means the director of the departnment of ecol ogy.

(8) "Discharge" neans any spilling, |eaking, punping, pouring,
emtting, enptying, or dunping.

(9)(a) "Facility" nmeans any structure, group of structures,
equi pnent, pipeline, or device, other than a vessel, |ocated on or near
the navigable waters of the state that transfers oil in bulk to or from
((a—tank)) any vessel with an oil carrying capacity over two hundred
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fifty barrels or pipeline, that is wused for producing, storing,
handl i ng, transferring, processing, or transporting oil in bulk.

(b) A facility does not include any: (i) Railroad car, notor
vehicle, or other rolling stock while transporting oil over the
hi ghways or rail lines of this state; (ii) retail notor vehicle notor
fuel outlet; (iii) facility that is operated as part of an exenpt
agricultural activity as provided in RCW 82.04.330; (iv) underground
storage tank regulated by the departnent or a |ocal governnent under
chapter 90.76 RCW or (v) marine fuel outlet that does not dispense
nmore than three thousand gallons of fuel to a ship that is not a
covered vessel, in a single transaction.

(10) "Marine facility" nmeans any facility used for tank vesse
whar f age or anchorage, including any equi pnent used for the purpose of
handling or transferring oil in bulk to or froma tank vessel.

(11) "Navigable waters of the state" neans those waters of the
state, and their adjoining shorelines, that are subject to the ebb and
flow of the tide and/or are presently used, have been used in the past,
or may be susceptible for use to transport intrastate, interstate, or
forei gn conmerce.

(12) "GI" or "oils" nmeans any naturally occurring Iliquid
hydr ocarbons at atnospheric tenperature and pressure conmng from the
earth, including condensate and natural gasoline, and any fractionation

thereof, including, but not limted to, crude oil, petroleum gasoline,
fuel oil, diesel oil, oil sludge, oil refuse, and oil m xed w th wastes
ot her than dredged spoil. G| does not include any substance listed in

Table 302.4 of 40 C.F.R Part 302 adopted August 14, 1989, under
section 101(14) of the federal conprehensive environnental response,
conpensation, and liability act of 1980, as anmended by P.L. 99-499.

(13) "Ofshore facility" nmeans any facility located in, on, or
under any of the navigable waters of the state, but does not include a
facility any part of which is located in, on, or under any |and of the
state, other than subnmerged |and. "Ofshore facility" does not include
a marine facility.

(14) "Onshore facility" means any facility any part of which is
| ocated in, on, or under any land of the state, other than subnmerged
| and, that because of its location, could reasonably be expected to
cause substantial harmto the environnment by discharging oil into or on
the navigable waters of the state or the adjoining shorelines.
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(15)(a) "Owner or operator” neans (i) in the case of a vessel, any
person owni ng, operating, or chartering by dem se, the vessel; (ii) in
the case of an onshore or offshore facility, any person owning or
operating the facility; and (iii) in the case of an abandoned vessel or
onshore or offshore facility, the person who owned or operated the
vessel or facility imedi ately before its abandonnent.

(b) "Operator" does not include any person who owns the |and
underlying a facility if the person is not involved in the operations
of the facility.

(16) "Passenger vessel" neans a ship of three hundred or nore gross
tons with a fuel capacity of at |east six thousand gallons carrying
passengers for conpensation

(17) "Person" nmeans any political subdivision, governnent agency,
muni ci pality, industry, public or private corporation, copartnership,
association, firm individual, or any other entity whatsoever.

(18) "Ship" means any boat, ship, vessel, barge, or other floating
craft of any ki nd.

(19) "Spill" nmeans an unaut horized di scharge of oil into the waters
of the state.

(20) "Tank vessel"™ nmeans a ship that is constructed or adapted to

carry, or that carries, oil in bulk as cargo or cargo residue, and
t hat :

(a) Operates on the waters of the state; or

(b) Transfers oil in a port or place subject to the jurisdiction of

this state.

(21) "Waters of the state" includes |akes, rivers, ponds, streans,
i nl and wat ers, underground water, salt waters, estuaries, tidal flats,
beaches and | ands adjoi ning the seacoast of the state, sewers, and all
ot her surface waters and watercourses wthin the jurisdiction of the
state of Washi ngt on.

(22) "Worst case spill"™ neans: (a) In the case of a vessel, a
spill of the entire cargo and fuel of the vessel conplicated by adverse
weat her conditions; and (b) in the case of an onshore or offshore
facility, the largest foreseeable spill in adverse weather conditions.

Sec. 3. RCW 90. 56. 010 and 2000 ¢ 69 s 15 are each anended to read
as foll ows:
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For purposes of this chapter, the follow ng definitions shall apply
unl ess the context indicates otherw se:

(1) "Best achievable protection” nmeans the highest |[|evel of
protection that can be achi eved through the use of the best achievable
technology and those staffing |levels, training procedures, and
operational methods that provide the greatest degree of protection
achievable. The director's determ nation of best achi evable protection
shall be guided by the critical need to protect the state's natura
resources and waters, while considering (a) the additional protection
provided by the neasures; (b) the technol ogical achievability of the
measures; and (c) the cost of the neasures.

(2) "Best achievabl e technol ogy" neans the technol ogy that provides
the greatest degree of protection taking into consideration (a)
processes that are being devel oped, or could feasibly be devel oped,
gi ven overall reasonabl e expenditures on research and devel opnent, and
(b) processes that are currently in use. |In determning what is best
achi evabl e technol ogy, the director shall consider the effectiveness,
engi neering feasibility, and commercial availability of the technol ogy.

(3) "Board" nmeans the pollution control hearings board.

(4) "Cargo vessel" neans a self-propelled ship in commerce, other
than a tank vessel or a passenger vessel, three hundred or nore gross
tons, including but not limted to, commercial fish processing vessels
and freighters.

(5) "Bulk"™ nmeans nmaterial that is stored or transported in a | oose,
unpackaged Iiquid, powder, or granular form capable of being conveyed
by a pipe, bucket, chute, or belt system

(6) "Commttee" neans the preassessnent screening commttee
establ i shed under RCW 90. 48. 368.

(7) "Covered vessel" neans a tank vessel, cargo vessel, or
passenger vessel.

(8) "Departnment" neans the departnent of ecol ogy.

(9) "Director"” nmeans the director of the departnment of ecol ogy.

(10) "D scharge" neans any spilling, |eaking, punping, pouring
emtting, enptying, or dunping.

(11)(a) "Facility" means any structure, group of structures,
equi pnent, pipeline, or device, other than a vessel, |ocated on or near
the navigable waters of the state that transfers oil in bulk to or from
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((a—tank)) any vessel with an oil carrying capacity over two hundred
fifty barrels or pipeline, that is wused for producing, storing,
handl i ng, transferring, processing, or transporting oil in bulk.

(b) A facility does not include any: (i) Railroad car, notor
vehicle, or other rolling stock while transporting oil over the
hi ghways or rail lines of this state; (ii) underground storage tank
regul ated by the departnent or a | ocal governnent under chapter 90.76
RCW (iii) notor vehicle notor fuel outlet; (iv) facility that is
operated as part of an exenpt agricultural activity as provided in RCW
82.04.330; or (v) marine fuel outlet that does not dispense nore than
three thousand gallons of fuel to a ship that is not a covered vessel,
in a single transaction.

(12) "Fund" nmeans the state coastal protection fund as provided in
RCW 90. 48. 390 and 90. 48. 400.

(13) "Having control over oil" shall include but not be limted to
any person using, storing, or transporting oil imrediately prior to
entry of such oil into the waters of the state, and shall specifically

include carriers and bailees of such oil.

(14) "Marine facility" means any facility used for tank vesse
whar f age or anchorage, including any equi pnent used for the purpose of
handling or transferring oil in bulk to or froma tank vessel.

(15) "Navigable waters of the state" neans those waters of the
state, and their adjoining shorelines, that are subject to the ebb and
flow of the tide and/or are presently used, have been used in the past,
or may be susceptible for use to transport intrastate, interstate, or
forei gn conmerce.

(16) "Necessary expenses"” neans the expenses incurred by the
departnment and assisting state agencies for (a) investigating the
source of the discharge; (b) investigating the extent of the
envi ronnent al damage caused by the discharge; (c) conducting actions
necessary to clean up the discharge; (d) conducting predanage and
damage assessnent studies; and (e) enforcing the provisions of this
chapter and collecting for danmages caused by a di scharge.

(17) "Q 1" or "oils" means naturally occurring liquid hydrocarbons
at atnospheric tenperature and pressure coming from the earth
i ncluding condensate and natural gasoline, and any fractionation
thereof, including, but not limted to, crude oil, petroleum gasoline,
fuel oil, diesel oil, oil sludge, oil refuse, and oil m xed w th wastes
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ot her than dredged spoil. QI does not include any substance listed in
Table 302.4 of 40 C. F.R Part 302 adopted August 14, 1989, under
section 101(14) of the federal conprehensive environnental response,
conpensation, and liability act of 1980, as anended by P.L. 99-499.

(18) "Ofshore facility" neans any facility located in, on, or
under any of the navigable waters of the state, but does not include a
facility any part of which is located in, on, or under any |and of the
state, other than subnerged | and.

(19) "Onshore facility" means any facility any part of which is
| ocated in, on, or under any land of the state, other than submerged
| and, that because of its location, could reasonably be expected to
cause substantial harmto the environnment by discharging oil into or on
t he navigable waters of the state or the adjoining shorelines.

(20)(a) "Owner or operator” neans (i) in the case of a vessel, any
person owni ng, operating, or chartering by dem se, the vessel; (ii) in
the case of an onshore or offshore facility, any person owning or
operating the facility; and (iii) in the case of an abandoned vessel or
onshore or offshore facility, the person who owned or operated the
vessel or facility inmmediately before its abandonnent.

(b) "Operator" does not include any person who owns the |and
underlying a facility if the person is not involved in the operations
of the facility.

(21) "Passenger vessel" neans a ship of three hundred or nore gross
tons with a fuel capacity of at |east six thousand gallons carrying
passengers for conpensation

(22) "Person" nmeans any political subdivision, governnent agency,
muni ci pality, industry, public or private corporation, copartnership,
association, firm individual, or any other entity whatsoever.

(23) "Ship" means any boat, ship, vessel, barge, or other floating
craft of any kind.

(24) "Spill" means an unauthorized discharge of oil or hazardous
substances into the waters of the state.

(25) "Tank vessel"™ nmeans a ship that is constructed or adapted to

carry, or that carries, oil in bulk as cargo or cargo residue, and
t hat :

(a) Operates on the waters of the state; or

(b) Transfers oil in a port or place subject to the jurisdiction of

this state.
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(26) "Waters of the state" includes | akes, rivers, ponds, streans,
inland waters, underground water, salt waters, estuaries, tidal flats,
beaches and | ands adjoi ning the seacoast of the state, sewers, and al
ot her surface waters and watercourses wthin the jurisdiction of the
state of Washi ngt on.

(27) "Worst case spill" neans: (a) In the case of a vessel, a
spill of the entire cargo and fuel of the vessel conplicated by adverse
weat her conditions; and (b) in the case of an onshore or offshore
facility, the largest foreseeable spill in adverse weather conditions.

NEW SECTION. Sec. 4. A new section is added to chapter 88.46 RCW
to read as foll ows:

The owner or operator of a tank vessel nay not contract or agree to
transfer oil to or from an onshore or offshore facility, or a vesse
with a capacity over two hundred fifty barrels in Washington waters
unl ess:

(1) A person in charge of the operation who neets the
qualifications required by 33 CF. R Sec. 155.710, as anended, conducts
and oversees the operation on the barge; and

(2) At least one other person who neets the qualifications of a
t anker man- assi stant under 46 C.F.R part 13, as anended, is on board to
mai ntain an oil spill watch during the transfer.

Sec. 5. RCWB88.46.160 and 2000 ¢ 69 s 12 are each anended to read
as follows:

(1) Any person or facility conducting ship refueling and bunkering
operations, or the lightering of petrol eum products, and any person or
facility transferring oil between an onshore or offshore facility and
a ((tank)) covered vessel shall .

(a) Deploy a boom prior to a transfer of oil to a vessel wth an
oil capacity over two hundred fifty barrels that provides a conpletely
contained area around the vessel that neets standards adopted by the
departnent by rule; and

(b) Have contai nnent and recovery equi pnent readily avail able for
depl oynent in the event of the discharge of oil into the waters of the
state and shall deploy the containnment and recovery equipnment in
accordance with standards adopted by the departnent.
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(2) Al persons conducting refueling, bunkering, or lightering
operations, or oil transfer operations shall be trained in the use and
depl oynment of oil spill containment and recovery equi pnent.

(3) The departnent shall adopt rules as necessary to carry out the
provisions of this section. The rules shall include standards for the
ci rcunst ances under which contai nment equi pnment shoul d be depl oyed.

(4) An onshore or offshore facility shall include the procedures
used to contain and recover discharges in the facility's contingency
pl an. It is the responsibility of the person providing bunkering,
refueling, or Ilightering services to provide any containnment or
recovery equi pnment required under this section.

(5) This section does not apply to a person operating a ship for
personal pleasure or for recreational purposes.

Sec. 6. RCW90.56.210 and 2000 ¢ 69 s 20 are each anended to read
as follows:

(1) Each onshore and offshore facility shall have a contingency
plan for the containnment and cleanup of oil spills fromthe facility
into the waters of the state and for the protection of fisheries and
wildlife, natural resources, and public and private property from such
spills. The departnent shall by rule adopt and periodically revise
standards for the preparation of contingency plans. The depart nent
shall require contingency plans, at a mninmnum to neet the follow ng
st andar ds:

(a) Include full details of the nmethod of response to spills of
various sizes fromany facility which is covered by the plan;

(b) Be designed to be capable in terns of personnel, materials, and
equi pnent, of pronptly and properly, to the maxi num extent practicabl e,
as defined by the departnent renoving oil and mnim zing any damage to
the environnment resulting froma worst case spill;

(c) Provide a clear, precise, and detailed description of how the
plan relates to and is integrated into rel evant contingency plans which
have been prepared by cooperatives, ports, regional entities, the
state, and the federal governnent;

(d) Provide procedures for early detection of oil spills and tinely
notification of such spills to appropriate federal, state, and |oca
authorities under applicable state and federal |aw,
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(e) State the nunber, training preparedness, and fitness of all
dedi cat ed, prepositioned personnel assigned to direct and inplenent the
pl an;

(f) Incorporate periodic training and drill progranms to evaluate
whet her personnel and equi pnent provided under the plan are in a state
of operational readiness at all tines;

(g) Describe inmportant features of the surrounding environnent,
i ncl udi ng fish and wildlife habi t at , environnmental |y and
archaeol ogically sensitive areas, and public facilities. The
departnents of ecology, fish and wildlife, and natural resources, and
the office of archaeology and historic preservation, upon request,
shall provide information that they have available to assist in
preparing this description. The description of archaeologically
sensitive areas shall not be required to be included in a contingency
plan until it is reviewed and updated pursuant to subsection (9) of
this section;

(h) State the neans of protecting and mtigating effects on the
environment, including fish, marine mammals, and other wldlife, and
ensure that inplenentation of the plan does not pose unacceptabl e risks
to the public or the environnent;

(1) Provide arrangenents for the prepositioning of oil spill
cont ai nment and cl eanup equi pnent and trained personnel at strategic
| ocations fromwhich they can be deployed to the spill site to pronptly
and properly renove the spilled oil;

(j) Provide arrangenents for enlisting the use of qualified and
trai ned cl eanup personnel to inplenent the plan;

(k) Provide for disposal of recovered spilled oil in accordance
with local, state, and federal |aws;

(Iy ((until a spitl prevention plan has been submtted pursuant to
ROW90-56-—200)) State the neasures that have been taken to reduce the
likelihood that a spill wll occur during the transfer of oil,
including but not limted to, design and operation of a facility,
training of personnel, nunber of personnel, the use of spill prevention
and detection equipnent, the tinme of the day, weather and current
conditions, vessel type and safety record, the anmount of oil or
hazar dous substances being transferred, and backup systens designed to
prevent a spill;

HB 3020 p. 10
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(m State the amobunt and type of equi pnment available to respond to
a spill, where the equipnment is |located, and the extent to which other
contingency plans rely on the sane equi pnent; and

(n) If the department has adopted rules permtting the use of
di spersants, the circunstances, if any, and the manner for the
application of the dispersants in conformance with the departnent's
rul es.

(2)(a) The following shall submt contingency plans to the
departnment wthin six nonths after the departnment adopts rules
establishing standards for contingency plans under subsection (1) of
this section:

(i) Onshore facilities capable of storing one mllion gallons or
nore of oil; and

(1i) Ofshore facilities.

(b) Contingency plans for all other onshore and offshore facilities
shall be submtted to the departnment within eighteen nonths after the
departnent has adopted rul es under subsection (1) of this section. The
departnent may adopt a schedule for subm ssion of plans within the
ei ght een- nont h peri od.

(3)(a) The owner or operator of a facility shall submt the
contingency plan for the facility.

(b) A person who has contracted with a facility to provide
containment and cleanup services and who neets the standards
established pursuant to RCW 90.56.240, may submt the plan for any
facility for which the person is contractually obligated to provide
services. Subject to conditions inposed by the departnent, the person
may submit a single plan for nore than one facility.

(4) A contingency plan prepared for an agency of the federal
government or another state that satisfies the requirenments of this
section and rules adopted by the departnent may be accepted by the
departnent as a contingency plan under this section. The depart nment
shall assure that to the greatest extent possible, requirenents for
contingency plans wunder this section are consistent wth the
requi renents for contingency plans under federal |aw

(5) In reviewing the contingency plans required by this section
t he departnent shall consider at |least the follow ng factors:

(a) The adequacy of contai nnent and cl eanup equi pnent, personnel,
communi cati ons equi pnent, notification procedures and call down |ists,
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response time, and |logistical arrangenents for coordination and
i npl emrentati on of response efforts to renove oil spills pronptly and
properly and to protect the environnment;

(b) The nature and anount of vessel traffic wthin the area covered
by the plan;

(c) The volume and type of oil being transported within the area
covered by the plan;

(d) The exi stence of navigational hazards within the area covered
by the plan;

(e) The history and circunstances surrounding prior spills of oil
within the area covered by the plan;

(f) The sensitivity of fisheries and wldlife and other natura
resources within the area covered by the plan;

(g) Relevant information on previous spills contained in on-scene
coordi nator reports prepared by the departnent; and

(h) The extent to which reasonable, cost-effective neasures to
prevent a likelihood that a spill wll occur have been incorporated
into the plan.

(6) The departnent shall approve a contingency plan only if it
determnes that the plan neets the requirenents of this section and
that, if inplenented, the plan is capable, in terns of personnel,
materials, and equipnent, of renoving oil pronptly and properly and
m ni m zi ng any damage to the environnent.

(7) The approval of the contingency plan shall be valid for five
years. Upon approval of a contingency plan, the departnent shall
provide to the person submtting the plan a statenent indicating that
the plan has been approved, the facilities or vessels covered by the
plan, and other information the departnent determ nes should be
i ncl uded.

(8) An owner or operator of a facility shall notify the departnent
in witing inmedi ately of any significant change of which it is aware
affecting its contingency plan, including changes in any factor set
forth in this section or in rules adopted by the departnent. The
departnment may require the owner or operator to update a contingency
plan as a result of these changes.

(9) The departnment by rule shall require contingency plans to be
revi ewed, updated, if necessary, and resubmtted to the departnent at
| east once every five years.

HB 3020 p. 12



A W DN

(10) Approval of a contingency plan by the departnent does not
constitute an express assurance regardi ng the adequacy of the plan nor
constitute a defense to liability inposed under this chapter or other
state | aw

~-- END ---
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